NEBRASKA 
State Bar Journal 





Judge Harry A. Spencer 


Lincoln 


Judge Leslie Boslaugh 
Hastings 


oudge Robert C. Brower 
Fullerton 











VOL. 10 APRIL, 1961 














Even if you 


ai ria 


never set foot 
in Federal Court 














If you have businessmen clients you must con- 
sider the effect of federal laws on even the most 
commonplace business affairs. For federal 
laws can govern your client’s business — re- 
gardless of how small or how large. 


And even if you have no expectation of ever 
practicing in Federal Court, it is imperative that 
you recognize and advise on the laws that 
govern your client’s business affairs. 


How can you stay abreast of these and other 
federal laws and the judicial opinions which 
interpret such laws? The answer is UNITED 
STATES CODE ANNOTATED. 








Just a few dollars a month brings you U.S.C.A. | 
— with exclusive features you cannot buy any- 
where else. 


Ask us for free details. 





WES PUBLISHING COMPANY 


St. Paul 2, Minnesota 














Nesraska State Bar Journat 




















VOLUME 10 s APRIL, 1961 « NUMBER 2 
CONTENTS 
i 8 ee 41 
Extending the Rule of Law .........................-4.2 42 
Seminar for General Practitioners ____________________- 44 
ee I IN iii itstccis sis oreienkenndceenam emai 45 
Group Life Insurance Program ........................ 45 
ee SE WS si idciicenccdiccicindcneeeeeea 46 
Harvard Law School Announcement __-_-_--------_-___- 47 
SE. FD, oinencitc ne nenaencanaanaal 48 
Re ee 52 
New Faces on Supreme Court ___-_---_-_---_-_-_-_-_--_ 53 
PO FO sb. iictnciinsimivgrcniiceeeaa 53 
Law Day USA 1961 in Nebraska ____-_-__---_----_--_--- 54 
Second Harvard Summer School --_-----------.--------- 54 
Real Estate Section Committee _________________-_-_--- ahs) 
“We Te. Gi, TO ae we Sete tene 56 
Lay Ear TR nn cece seca eens 73 











George H. Turner, Secretary 
The official publication of information about the affairs of the Bar 
of Nebraska. Subscription included in membership dues paid an- 


nually by active members of the Nebraska State Bar Association. 
Postage prepaid. 


Executive Council 
Hale McCown, President, Ralph E. Svoboda, President Elect, Charles 
F. Adams, Thomas F. Colfer, Alfred G. Ellick, John R. Fike, Herman 
Ginsburg, Clarence E. Haley, Carl G. Humphrey, William H. Lamme, 
C. Russell Mattson, Harry A. Spencer, Flavel A. Wright. 


Printed by Gant Publishing Co., 1610 N Street, Lincoln, Nebraska 









Talk over the business 
aspects of estate plan- 
ning problems with 
Bob Chancellor .... 


; Bob Chancellor, Trust Officer, will welcome 
the opportunity to work closely with you and your 
clients in the development of their estate: plans. 


When a plan you recommend requires a corporate fidu- 
ciary, you will find us qualified by experience in the 
management of trusts and estates to serve the needs 
of your clients. 
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FIRST CONTINENTAL 
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PRESIDENT’S PAGE 


We are particularly pleased to 
report that L. B. 315 providing 
for a Nebraska “Merit Plan” for 
appointment of Supreme Court 
and District Court Judges, was 
favorably reported out by the Judi- 
ciary Committee of the Legislature 
on a vote of 8-0. 

L. B. 315 as approved by the Ju- 
diciary Committee, constitutes a 
completely new and revised bill, 
worked out in cooperation with 
Senator Joseph Vosoba, the in- 
troducer and sponsor of orginal L. 
ee » B. 315. Be- 
» cause of the 
| variations ap- 
plicable to 
County Judges, 
the bill does 
not presently 
cover County 
Judges, but is 
limited to 
judges of the 
Supreme Court 
and the District Court. However, 
the bill does authorize the legisla- 
ture to extend the Merit Plan pro- 
visions to such other courts as the 
legislature may determine. 

Basically the bill provides for 
judicial nominating commissions; 
one state-wide for the Chief Justice 
of the Supreme Court; one for each 
of the Supreme Court judicial dis- 
tricts; and one for each of the Dis- 
trict Court judicial districts. A 
member of the Supreme Court is 
the Chairman of each judicial nom- 
inating commission. Three law- 
yers practicing within the geo- 


Hale McCown 


graphical area of the judicial dis- 
trict involved are designated by 
the members of the Bar, and three 
laymen are appointed by the Gov- 
ernor. The terms of office and 
mechanics of the judicial nominat- 
ing commissions are left to the 
legislature. The judicial nominat- 
ing commissions then recommend 
at least two names to the governor 
for appointment to fill any judicial 
vacancy on the Supreme or Dis- 
trict Court. The governor musi 
make the appointment from the 
list submitted by the judicial nom- 
inating commission, and if he fails 
to do so for sixty days after the 
names are submitted, then the 
Chief Justice of the Supreme Court 
makes the nomination. At the 
general election three years after 
his first appointment the Judge 
runs on his record as to whether 
he should be retained, and there- 
after each six years. All preseni 
judges or those elected to office 
before the constitutional amend- 
ment becomes effective, serve out 
the balance of their term, and run 
against their record at the general 
election next preceding the expira- 
tion of their former elective term. 

We are confident that the Ne- 
braska Merit Plan will be a great 
step forward in the selection of 
Judges for the Supreme and Dis- 
trict Courts. We hope that each 
member of the Association will 
write to his own Senator to ex- 
press his views in favor of this 
legislation, which we are confi- 
dent will be for the best interests 
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of every citizen of Nebraska. 

If and when the legislature ap- 
proves L. B. 315 calling for an 
election on a constitutional amend- 
ment, the Association will have a 
tremendous task of educating the 
public as to the advisability and 
purpose of the Merit Plan. In this 
task the cooperation of every mem- 
ber of the Association will be ur- 
gently needed. 

Your attention is also called to 
the fact that the Executive Council 
has approved a Mid-Year, one day 
meeting of the Association to be 
held in Lincoln, Nebraska, on 
June 2. In view of the fact that 
only one of the Sections puts on 
the program at the annual meet- 
ing in the fall, it was felt advis- 
able to give all of the other sec- 
tions an opportunity to hold their 


LAW DAY U.S.A. 1961 


business meeting and election of 
officers, and such programs as thev 
might desire for benefit of their 
own section. This is therefore an 
experiment to determine the ad- 
visability of such a procedure, and 
to give each section an opportunity 
to do some more effective work. 
All members of the Association 
will be welcome at the section 
meetings, and some of the com- 
mittees of the Association are also 
planning to hold special meetings 
at that time. Announcement of 
the meeting and program will go 
out to all members of the Asso- 
ciation prior to the scheduled date. 
We hope that each of you will hold 
the date open and participate in 
the business and activities of your 
particular section. 


EXTENDING THE RULE OF LAW 


Excerpts from an address by Whitney North Seymour 
President of the American Bar Association (1960-1961) 


WHEN lawyers speak of the rule 
of law, they mean the system un- 
der which the rights of people are 
governed by established rules, 
where the freedom and the dig- 
nity of the individual are assured, 
and where disputes are decided by 
impartial tribunals. 

The rule of law, in this sense, 
does not exist in communist coun- 
tries. In sharp contrast it does 
exist in most countries not under 
communist control. In some of the 
newer countries, the nature and 
extent of observance of the rule of 
law remains to be worked out. 


Accordingly, any development 
which assures more widespread 
adherence to the rule of law re- 
sults in the spread of freedom and 
greater recognition of individual 
human dignity. 
Improving the Legal Structure 
That is why the efforts of the 
American Bar Association, the In- 
ternational Commission of Jurists 
and other legal organizations to 
build a stronger national and inter- 
national legal structure are so im- 
portant. The American Bar Asso- 


ciation has been and is planning 
to hold conferences which will be 
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attended by American lawyers and 
lawyers from many other coun- 
tries. Out of such conferences and 
other cooperative activities by the 
lawyers of the world, progress 
should be made. Many great pri- 
vate and public agencies are also 
cooperating in efforts to achieve 
these objectives. 

Knowledge that mankind now 
possesses the power to destroy it- 
self has given the lawyers of our 
day the incentive and the impetus 
of public support to try to succeed 
in this great enterprise where past 
generations have failed. 

* ok * 

The now well established occa- 
sion of Law Day USA on May 1 
will, I hope, serve increasingly to 
bring home to the public the need 
for law observance and respect for 
law. 

Our System of Justice 

The original conception of Law 
Day was to contrast our system 
of justice under law and the com- 
munist system which are opposed 
at almost every point. Emphasis 
was properly placed on the noble 
concept of a Bill of Rights and 
of the concept of personal freedom 
and personal dignity. Emphasis 
also was placed on the great move- 
ment to find a way to world peace 
through law. 

Important as the Bill of Rights 
and the concept of individual free- 
dom are, the whole system ulti- 
mately rests upon the devotion of 
our people to a system of law and 
its respect for that system. Indi- 
vidual rights cannot be maintained 
if their protection depends entirely 


upon the activities of police. De- 
votion to them must burn in the 
hearts of our people. 

The Will of the People 

Indeed, a system of law which 
depends upon the police would re- 
quire a hundred times more police 
than we presently have. The sys- 
tem depends primarily on the fact 
that the overwhelming majority of 
people will obey the law and it is 
only the small minority who need 
to be forced to conform. 

Lord Moulton, in a famous pas- 
sage, can be paraphrased as say- 
ing: “The measure of a civiliza- 
tion is the degree of its obedience 
to the unenforceable.” It is the 
special genius of our system that 
the church, home, school, and the 
community agencies, have hereto- 
fore taught all but the most ob- 
stinate that they have a personal 
obligation to obey and respect the 
law. Fortunately, except for the 
early pressures of life on the fron- 
tier, that was our tradition. To- 
day, however, it is not too pessi- 
mistic to observe that there seems 
to be a tide running the other way. 
The Traditional American View 

Juvenile delinquency, organized 
crime, acceptance of bribes on quiz 
shows and wholesale perjury about 
them before grand juries, indicate 
some need for diligent measures to 
return to the traditional Amer- 
ican view. This is the hope of 
Law Day USA; can it not serve 
to muster public opinion in support 
of the respect for law without 
which law is more a hope than a 
promise? 

If our people remember that re- 
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sponsibilities go with rights; that 
each person owes service to his 
community in return for the bene- 
fits conferred on him, progress will 
be made. Ultimately the rights of 
all depend on the devotion of all 
to the institutions and principles 
which established those _ rights. 
This is a cause which requires 
constant strength and devotion. 
Tom Paine, composing a broadside 
on a drum-head just before Wash- 
ington’s army began the terribl« 
ordeal at Valley Forge warned 
against the “summer soldier” and 
the “sunshine patriot.” We must 
remember today that we are all 
enlisted, for the duration, in the 
struggle to maintain our system 
and to insure respect and support 
for it among our fellow citizens. 


“We have in this country but 
one security. You may think that 
the Constitution is your security— 
it is nothing but a piece of paper 
You may think that the statutes 
are your security—they are noth- 
ing but words in a book. You may 
think that elaborate mechanism of 
government is your security—it is 
nothing at all, unless you have 
sound and _ uncorrupted public 
opinion to give life to your Con- 
stitution, to give vitality to your 
statutes, to make efficient your 
government machinery.” 

. . Chief Justice Charles Evans 
Hughes 

%* 1 
“Liberty is the one thing you can’t 
have unless you give it to others.” 
... William Allen White 


SEMINAR FOR GENERAL PRACTITIONERS IN 
PRACTICE AND PROCEDURE 


By Nebraska Association of Trial Attorneys 


Love Memorial Library, 
University of Nebraska, 
Saturday, April 22, 1961 
(9:00 A.M.-9:15 A.M.) 
Introductory Remarks — Hon. 
Frank B. Morrison, Governor of 
Nebraska. 
(9:15 A.M.-9:30 A.M.) 
Bar Association Program in Prac- 


tice and Procedure—Hale Mc- 
Cown, President, Nebraska Bar 
Association. 


(9:30 A.M.-10:00 A.M.) 

The Defense of a Criminal Case— 
Warren C. Schrempp, Esq., Vice- 
President, N.A.T.A. 


Recess: 10:00-10:15 A.M. 
(10:15 A.M.-10:45 A.M.) 
Handling a Divorce Case—Alfred 
A. Fiedler, Esq., Omaha, Nebraska. 
(10:45 A.M.-12:15 P.M.) 
The Trial of a Will Contest Case 
(1) Assuming the Proponent’s 
Burden—Walter G. Huber, Esq., 
Blair, Nebraska, and Ivan A. Blev- 
ens, Esq., Seward, Nebraska. 
(2) Strategy of the Contestants— 
Vance E. Leininger, Esq., Colum- 
bus, Nebraska, and Howard Kan- 
ouff, Esq., Wahoo, Nebraska. 
Lunch: 12:15-1:30 P.M. 
(1:30 P.M.-2:00 P.M.) 
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Errors Most Frequently Made in 
Trials, as Viewed by a Retiring 
Trial Judge—Hon. R. A. Robinson, 
Retiring District Judge, Fremont, 
Nebraska. 

(2:00 P.M.-2:30 P.M.) 

Strategy in Workmen’s Compensa- 
tion Cases—David D. Weinberg, 
Esq., Omaha, Nebraska. 

(2:30 P.M.-2:45 P.M.) 

Revised Rules, Regulations and 
General Orders of Nebraska State 
Railway Commission — Norman 
Krivosha, Esq., Lincoln, Nebraska. 
(2:45 P.M.-3:15 P.M.) 

Errors Most Frequently Made in 
Appeals to Supreme Court—David 
Dow, Esq., Dean, Nebraska College 
of Law, John F. McCarthy, Esq., 


Grand Island, Nebraska. 

Recess: 3:15-3:30 P.M. 
(3:30 P.M.-5:00 P.M.) 
The Trial of an Automobile Acci- 
dent Case 
(1) Technique of the Plaintiff— 
Donald P. Lay, Esq., Omaha, Ne- 
braska, and Clayton Shrout, Esq., 
Omaha, Nebraska. 
(2) Strategy of the Defense— 
George E. Svoboda, Esq., Fremont, 
Nebraska, and Robert D. Mullin, 
Esq., Omaha, Nebraska. 
Clayton Shrout, Esq., Program 
Chairman, N.A.T.A., Omaha, Ne- 
braska. 
Charles E. Kirchner, Esq., Secre- 


tary, N.A.T.A., Omaha, Nebraska. 


FIRST MID-YEAR MEETING 


The first mid-year meeting of 
the association to be held at Hotel 
Cornhusker, in Lincoln, on June 
2, 1961, is scheduled primarily to 
provide an opportunity for meet- 
ings of the several committees and 
those sections which are not to 
participate in the program of the 
regular annual meeting. All sec- 
tions are to hold business meet- 
ings to discuss section activities 
and several are expected to con- 
duct programs of the _ institute 
type. The Executive Committee 


of the Section on Taxation has al- 
ready announced that it will con- 
duct a combined business session 
and program. 

This mid-year meeting will, of 
course, be open to all members 
of the bar regardless of member- 
ship on any committee or in any 


section. A detailed program of 
the meeting will be mailed to all 
members well in advance of June 
2. You are urged to plan to at- 


tend. 


GROUP LIFE INSURANCE PROGRAM 


The Group Life Insurance Pro- 
gram of the Nebraska State Bar 
Association entered the fourth 
year December 1, 1960. On that 
date the Group Plan which is un- 


derwritten by the John Hancock 
Mutual Life Insurance Co. had 
796 attorneys enrolled represent- 
ing a Life Insurance volume of 
$7,829,000. Since the inception of 
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our Group Plan $263,500 in claims 
has been paid to deceased mem- 
bers’ beneficiaries or estates. 

Our Group Plan offering a $10,- 
000 Life Insurance policy reducing 
at age 66 is extremely attractive 
cost-wise, especially to the young 
attorney starting practice who 
needs maximum protection at min- 
imum cost and the older attorney 
who can no longer obtain individ- 
ual insurance at reasonable rates. 

It has been the practice of the 
Nebraska State Bar Association 
and the John Hancock Co. to al- 
low an open enrollment period at 
least once a year to give uninsured 
members of the Association an 
opportunity to participate in the 
plan. The first open enrollment 
date in 1961 will be July 1. 

For the attorney who has joined 
the Association during the past 
year and has not had a prior op- 
portunity to participate in the 


Group Plan there are absolutely 
no medical requirements; issuance 
of the certificate is guaranteed. All 
other members may also take ad- 
vantage of the July 1 open date. 
For these members in addition to 
the regular application card a short 
Medical Questionnaire card must 
be completed; and subject to satis- 
factory answers to the questions 
on the Medical card their insur- 
ance will also become effective on 
July 1, 1961. 

Application cards and Medical 
Questionnaire cards, where applic- 
able, can be obtained by writing 
George H. Turner, Secretary, 2413 
State House, Lincoln, Nebraska. 
As the Open Enrollment Date 
closes July 1, we strongly recom- 
mend you make application for 
coverage at least three weeks in 
advance of that date to assure 
prompt processing of your appli- 
cation. 


BILL DIGEST FEATURE 


The weekly Legislative Bill Di- 
gest service sent to all active mem- 
bers each week during a legisla- 
tive session shows the position of 
each bill which has been reported 
on by a committee on the calendar 
of the Legislature and lists also 
all bills which have been passed 
and been signed by the Gover- 
nor. All references are to bill 
number and those which have 
passed with an emergency clause 
carry the letter “E”. As a further 
service to the bar the final issue 
of the Digest which will be pub- 
lished immediately following the 


adjournment of the Legislature 
will carry a complete list of all 
sections of the statutes which 
have been ‘amended and will in- 
dicate the bill number containing 
the amendment. During the in- 
terval between adjournment of 
the Legislature and publication of 
the official Session Laws, it will 
thus be possible for members to 
check all sections that have been 


amended. It should be borne in 
mind, however, that this service 
will not guide you to legislation 


not amendatory in character. 
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THE FACULTY OF THE HARVARD LAW SCHOOL 
offers a 


PROGRAM OF INSTRUCTION FOR LAWYERS 
to be given at the 
Harvard Law School, Cambridge, Massachusetts 


July 17 to July 29, 1961 


PROGRAM OF INSTRUCTION AND FACULTY 


(All courses will be presented by Members of the Faculty of the Harvard 
Law School) 


A. James Casner, Director of the Program 


COURSES 
(Each course will run throughout the two weeks of the Program) 


ADMINISTRATIVE LAW 
BUSINESS PLANNING 


CONTROLLING THE USE OF LAND 
ESTATE PLANNING 


FINANCIAL PLANNING 
LEGAL METHOD IN 
INTERNATIONAL DISPUTES 


CLARK BYSE, Professor of Law 

DAVID R. HERWITZ, Professor of 
Law (LOUIS LOSS, Professor of 
Law, will participate in the Business 
hon pa problem which involves the 


CHARLES M. HAAR, Professor of Law 

A. JAMES CASNER, Associate Dean 
and Weld Professor of Law 

PETER F. COOGAN, Lecturer on Law 

ROGER FISHER, Professor of Law 


LECTURES 


THE ROLE OF THE JUDGE 
Two lectures 
Two lectures 


First 

CONFERENCE ON IMPROVING 
CAREER OPPORTUNITIES IN THE 
FIELD OF CRIMINAL JUSTICE 
Registrants in the Program will be in- 
vited to attend four open meetings of 
the Conference to consider the oppor- 
tunities and responsibilities of the pro- 
fession in the field of criminal justice. 


JOHN P. DAWSON, Professor of Law 
PAUL A. FREUND, Carl M. Loeb 
University Professor 
Week 
CHAIRMAN 
LIVINGSTON HALL, Professor of 


aw 

CONFERENCE MEMBERS 
The invited members and speakers for 
this 5-day Conference will include 
judges, lawyers, public officials, parole 
and probation officers, correctional ad- 
ministrators, and authorities from 
other disciplines interested in the ad- 
ministration of criminal justice. 


Second Week 


PROFESSIONAL RHSPONSIBILITY 
SEMINAR 


1. Problems in the Field of Estate 
Planning 

2. Problems in the Field of Busi- 
ness Planning 

3. Problems in the Field of Admini- 
strative Law 

4. Problems in the Field of Control- 
ling the Use of Land 


CHAIRMAN 
ROBERT BRAUCHER, Professor of 


Law 

MR. ‘CASNER AND INVITED 
LAWYERS 

MR. HERWITZ AND INVITED 
LAWYERS 

MR. BYSE AND INVITED LAWYERS 


MR. HAAR AND INVITED 
LAWYERS 


Accommodations and meals will be available in University buildings for those 
attending the Program and their families. 


For a catalog and application materials write to 


William L. Bruce, 


Associate Director 


Program of Instruction for Lawyers, Harvard Law School, Cambridge 38, Mass. 
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TYPIST IDENTIFICATION 


By Winsor C. Moore 


Professor of Law, Creighton University School of Law, Omaha, 
and Examiner of Questioned Documents 
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‘ MORE 


Winsor C. Moore 


Contrary to the belief of many 
attorneys and laymen, the operator 
of a typewriter can be positively 
identified. Identification, how- 
ever, is not possible in every in- 
stance but if an extensive quantity 
of material typed under normal 
circumstances is available for com- 
parison, it is surprising how fre- 
quently a determination can be 
made. Material typed in the course 
of daily affairs will usually be con- 
sidered as more reliable standards 
of comparison than specimens 
typed upon request. 

Ordinarily, the amount of type- 
written material necessary for typ- 
ist identification will vary in pro- 
portion to the skill of the typist. 
The more skillful the typist, the 


greater quantity of typewritten 
material will be required for com- 
parison. Typists are now trained 
to use the touch system which pro- 
duces greater accuracy, speed, and 
a more even impression of all of 
the characters whereas the sight 
system, commonly known as the 
“hunt-and-peck” method, reflects 
more irregularity in the weight of 
the impressions which is general- 
ly heavier. The training of typists 
to use the touch system has be- 
come so standardized that it is 
rarely possible to ascertain suffi- 
cient individuality in the work to 
identify the typewriting solely on 
the basis of typing peculiarities. 
With a partially trained or self- 
taught typist, ample peculiarities 
or deviations from the conventional 
style, are usually present to indi- 
cate the most probable typist pro- 
vided satisfactory standard mater- 
ial is available for comparison and 
the number of possible typists is 
limited. 

The problems involved in typist 
identification are usually three- 
fold, viz. (1) whether all of the 
typing in question on one or more 
documents was done by the same 
person; (2) whether a suspected 
person typed the questioned ma- 
terial, such as an anonymous note 
or threatening letter; and (3) 
whether the typist composed the 
typewritten matter. It may be that 
the typist was a copyist or tran- 
scribed the matter from dictation, 
including dictated punctuation. 
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When identification of a typist is 
involved, the principles employed 
are basically those embodied in 
the identification of handwriting 
and typewriting. Personal habits 
and peculiarities shown in the typ- 
ing constitute the basis of identi- 
fication. If a sufficient number of 
these individual habits and errors 
appear in the questioned typing 
and in the known typing of a spe- 
cific person, or in two or more 
specimens of typing being com- 
pared to ascertain whether the 
same person was the typist, a posi- 
tive identification is warranted. If 
the question pertains to whether a 
suspected person actually com- 
posed the material as well as typed 
it, special attention should be di- 
rected to such features as the sub- 
ject matter, tone, composition, vo- 
cabulary and general style. 

The individual habits and errors 
required for typist identification 
are often reflected in the (1) size 
and eveness of the margins; (2) 
spacing after punctuations; (3) 
position and spacing of the date, 
salutation, and closing of a letter; 
(4) general style of a letter, wheth- 
er blocked or indented paragraphs; 
(5) position of address and return 
address on envelope; (6) stacked 
and transposed letters; (7) division 
of words at end of line; (8) im- 
proper punctuation; (9) misuse of 
character, such as capital “I” for 
figure “1”, or small “o” used in 
place of cipher “0” in numbers; 
(10) repeated lack of timing be- 
tween shift key and letter to be 
capitalized, resulting in letter be- 
ing too high or too low; (11) omis- 
sion of possessive signs; (12) mis- 


spelled words; (13) use of ungram- 
matical words and _ expressions; 
(14) use of abbreviations and sym- 
bols, such as “&” for “and”; (15) 
rhythm and regularity of impres- 
sions, such as whether some let- 
ters consistently appear heavier or 
lighter than others; (16) choice of 
words or phrases, including repeti- 
tion; (17) construction of sen- 
tences; (18) use of capitals when 
not needed; (19) over-typing of 
errors instead of erasing; and (20) 
position of initials at bottom of 
letter indicating the author and 
typist. Other typing habits and 
errors might also be prevalent. 

A number of cases involving the 
identity of the typist, have been 
decided by appellate courts. For 
instance, in the case of In re Crav- 
ens, 206 Okla. 174, 242 P. 2d 135 
(1952), an expert testified that the 
letter “X” typewritten through 
certain words was not made by 
the typist who typed the original 
will; in Joseph v. Briant, 115 Ark. 
538, 172 S. W. 1002 (1914), wit- 
nesses testified that one Shirev 
was an illiterate man and had a 
peculiar way of spelling words 
and of arranging them in letters he 
wrote on the typewriter; and in 
the case of In re Bundy’s Estate, 
153 Ore. 234, 56 P. 2d 313 (1936), 
where the operator who typed the 
will in question was identified by 
the character of the typewriting. 
the court stated: “The will makes 
unusual use of the colon as a punc- 
tuation mark; for instance, it is 
used in place of a decimal point 
in the sum $50.00, $100.00, and 
$200.00. The $50.00 sum appears 
three times in the will and in each 
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instance the colon is used in place 
of a decimal point. Colons also 
appear frequently and in unusual 
places in proponent’s letters and 
cards. In the letters and cards 
we find the same irregularity of 
spacing after punctuation that ap- 
pears in the will.” Other courts 
have recognized the general prin- 
ciple that typists vary in their 
choice of margins, length of lines, 
spacing, and paragraphing which 
reflect their personal habits. See 
State v. Uhls, 121 Kan. 377, 247 
Pac. 1050 (1926), rehearing denied, 
121 Kan. 587, 249 Pac. 597 (1926); 
Bartholomew v. Walsh, 191 Mich. 


COMPARISON 


252, 157 N. W. 575 (1916). Osborn, 
Questioned Documents 597 (2d ed. 
1929), figure 309 shows examples 
taken from the claim papers in an 
estate case from which it appears 
that while the decedent was a 
self-taught operator and left no 
space after commas or periods, the 
claim papers alleged to have been 
written by him, were all correctly 
spaced. From this it was infer- 
able that the latter were not gen- 
uine. 

The following exhibits are repre- 
sentative of cases involving typist 
identification and are self-explan- 
atory. 


CHART 





QUESTIONED 
home 
~ 8 BO= 
auto 
makeing 
O- Kay 
$ II4.00 
giving 








KNOWN 
héme 
-meter~ 
wheelg 
makeing 
O- kay 
$ 127.00 
giving 


TYPIST 





WINSOR C. HOOKE 


Fvemner of Quatroned Drements 


Exhibit No. 1—Same typing peculiarities and errors are seen in both questioned 
typing and typing of known person. 
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COMPARISON __CHART 








QUESTIONEO 





© July 3rd, 1959 
Dear Mrs. Barton 


@ exp Your new husband is a Two-Timer and no good. Why don t you visit the 
Chestnut Tavern about 5.30 any evening and see for yourself?? 
From - a Friend. { ‘ 


@ © 
KNOWN TYPIST 


® @ ® 


Dear Mr. Casper, | 





Received your letter dated August 5th, 1959 at 2.30 P. M. today. 


@ » We can't understand why the Paint Brushes you ordered failed to arrive 
Do you want us to trace the shipment?? 


Yours very truly, 


WINSOR C. MOORE 
Exeminer of Quetiened Decoments 


Exhibit No. 2—Numbers denote matching habits in typing. No. 2 shows block 
style without indentation for paragraph or closing. 
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COMPARISON __ CHART 











QUESTIONED TYPING GENUINE WRITING CORRECT SPELLING 
Denvyur Werrrer- DENVER 
rover ROBBERY 


Gollers | #44. DOLLARS 
amout andl. AMOUNT 


ni nty NINETY 








WINSOR C. MOORE 
— Oe 


Exhibit No. 3—Identical spelling of words in questioned typing and in genuine 
handwriting is indicative that same person wrote both. 






IN MEMORIAM 


It is with deep regret that the Journal records the passing 
of these members of our Association: 























Joel O’D. Cornish Omaha | Raymond P. Medlin Albion 
Admitted 1934. Died August 1960 Admitted 1925. Died February 1961 
Okley H. Gibbs Omaha | Melvin Moss Fairbury 
Admitted 1938. Died June 1960 Admitted 1929. Died March 1961 
James M. Johnson Omaha | R. M. Mueting Norfolk 
Admitted 1926. Died December 1960 | Admitted 1931. Died March 1961 
T. Victor Jorgensen Omaha | Walter W. Price Dyersville, lowa 
Admitted 1921. Died March 1961 | Admitted 1939. Died June 1960 
Martin H. Kratt Omaha | R. J. Shurtleff Norfolk 
Admitted 1935. Died March 1960 | Admitted 1912. Died January 1961 
Lorenzo C. Litton Omaha Albert B. Tollefsen Kearney 
Admitted 1948. Died December 1960 | Admitted 1911. Died March 1961 
Patrick McGovern Omaha | Adolph E. Wenke Stanton 





Admitted 1914. Died October 1960 Admitted 1923. 





Died March 1961 
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NEW FACES ON SUPREME COURT 


Pictured on the cover of this is- 
sue are the three new members of 
the Supreme Court. Judge Harry 
A. Spencer, of the First District, 
and Judge Leslie Boslaugh of the 
Fifth District, were elected in No- 
vember to succeed Judge E. B. 
Chappell and Judge Paul E. Bos- 
laugh, the first members of the 
Supreme Court to retire under the 
Judicial Retirement Act. Judge 
Robert C. Brower, of the Third 
District, was appointed by Gover- 


nor Morrison to succeed the late 
Judge Adolph E. Wenke, who died 
on March 3, 1961. 

Judge Spencer had served Lan- 
caster County as County Judge 
and as Judge of the District Court 
for the Third District before his 
election to the Supreme Court. 
Judges Boslaugh and Brower were 
engaged in the general practice in 
Hastings and Fullerton, respec- 
tively. 


AWARD WON BY STUDENT 


A University of Nebraska law 
student, Miss Betty Jeanne Hol- 
comb, of 4001 Sumner Street, Lin- 
coln, is the Winner of a nation- 
wide LAW DAY Poster Contest 
sponsored by 
the National 
Association of 
Women Law- 
yers, it was 
announced by 
Miss Adele I. 
Springer of 
Los Angeles, 
Natl. Chairman 
of the Associa- 
tion’s Commit- 





Betty Holcomb 


tee on LAW DAY and WORLD 
PEACE THROUGH LAW. 


Raymond Burr (TV’s’ famed 
“Perry Mason”), and Edith Head, 
“Oscar-winning” Designer (Chief 
Designer at Paramount Motion 
Picture Studios), pooled their crit- 
ical faculties to help choose the 
winner. 


The Judging was held at the 
Swarthe-Burr Art Gallery in Bev- 
erly Hills, California. 

Poster Entries were received 
from all over the United States, on 
the themes of Law and Justice and 
World Peace Through Law. 

Prize for the winning Poster is 
a 20-volume set of “World Book 
Encyclopedia”, DeLuxe Aristocrat 
Binding, Published by Fields En- 
terprises Educational Corporation. 

Second place in the competition 
went to Mrs. Karen Jensen of the 
University of Utah, of Salt Lake 
City; and third place to Miss Susan 
Thomas, a sophomore at Drake 
University of Des Moines, Iowa. 

The Contest was one of six in- 
stituted by the National Associa- 
tion of Women Lawyers to high- 
light the observance of LAW DAY 
which is commemorated annual- 
ly on May Ist by Presidential Proc- 
lamation. The other LAW DAY 
Contests were Essays, Slogan, 
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Court Motto and Song Contests. 
The Contest prizes will be pre- 
sented at the women lawyers’ 
LAW DAY Ceremonies to be held 
at a Luncheon in the Cocoanut 
Grove of the Ambassador Hotel in 
Los Angeles on Sunday, April 30th 


LAW DAY U.S.A. 1961 


Plans for the observance of Law 
Day USA, 1961 are being formu- 
lated by William B. Rist, of Beat- 
rice, for the Committee on Public 
Service. He is being assisted by 
a representative of the Association 
in the several counties. 

Arrangements are being made 
for bill board displays and for 
speakers whose services will be 


at noon. 

A brilliant galaxy of legal lights 
and Hollywood Stars who are 
famed in roles upholding Law and 
Justice will be present to partici- 
pate in Award Ceremonies. 


available in schools, churches and 
before civic organizations. 
A reproduction of the Law Day 


proclamation of Governor Frank 
B. Morrison and a splendid discus- 
sion of the meaning of Law Day 
by Whitney North Seymour, Presi- 
dent of the American Bar Associa- 
tion, appear elsewhere in this issue. 


THE SECOND HARVARD SUMMER 
SCHOOL FOR LAWYERS 


For two weeks from July 17-29, 
1961, the Harvard Law School will 
offer its second “Program of In- 
struction for Lawyers” at the Law 
School in Cambridge, Massachu- 
setts. 

The first program, offered in the 
summer of 1959, was so well-re- 
ceived that a second program is 
now arranged and it is probable 
that the project will be continued 
in alternate summers in the future. 
More than three hundred lawyers 
from almost every state (and six 
foreign countries) attended the 
1959 courses. It is anticipated 
from advance registrations that en- 
rollments for the 1961 program 
will equal or exceed that number. 

The curriculum provides an op- 


portunity for training for com- 
petence in basic subjects; it also 
includes opportunities to study 
more esoteric and cultural aspects 
of the law. Problems of profes- 
sional responsibility and _ ethics 
will also form an integral part of 
the curriculum with a newly de- 
veloped, experimental seminar of 
four meetings dealing with prac- 
tical problems confronted in prac- 
tice. The curriculum is divided 
into four basic units: 

1. Six courses on subjects relating 
to the practice of law, each 
continuing during the entire 
two weeks. 


2. Four lectures on the role of the 
judiciary as a factor in the de- 
velopment of law. 
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3. A conference during the first 
week on improving career op- 
portunities in the field of crim- 
inal justice. 

4. A series of four seminars dur- 
ing the second week devoted to 


problems of professional re- 
sponsibility and ethics. 
The six subjects on which 


courses will be offered are: 

Administrative Law 

Business Planning 

Controlling the Use of Land 

Estate Planning 

Financial Planning 

Legal Method in International 

Disputes. 

Classes in each subject will meet 
every morning from Monday 
through Saturday for an hour and 
twenty minutes for the entire two 
weeks. Registrants may enroll in 
as many as three courses and may 
attend any of the other three pro- 
grams scheduled during the after- 
noon hours. 

The fields to be covered in the 
four experimental seminars on pro- 
fessional responsibility are Prob- 
lems in the Field of Estate Plan- 
ning, Problems in the Field of 
Business Planning, Problems in 
the Field of Administrative Law 
and Problems in the Field of Con- 
trolling the Use of Land. For each 


of these seminars, a panel led by a 
Harvard faculty member and sev- 
eral invited guest lawyers will dis- 
cuss specific problems arising in 
the field of practice, to be followed 
by a period of audience participa- 
tion. 

The enrollment fee for the two 
week program is $200.00. Applica- 
tions must be accompanied by a 
fifty dollar deposit, the balance 
being payable on or before July 
first. The enrollment fee does 
not cover the cost of text books, 
mimeographed materials or living 
accommodations. Lodging is avail- 
able in dormitories for students 
and their families at a cost of 
$40.00 per person for the entire 
period from July 15 through July 
31. For those preferring hotel ac- 
commodations several are con- 
veniently located to the Law 
School. 

A. James Casner, Weld Professor 
of Law at the Harvard Law School, 
is again serving as Director of the 
Program. 

Requests for descriptive cata- 
logs and inquiries should be di- 
rected to William L. Bruce, Asso- 
ciate Director, Program of Instruc- 
tion for Lawyers, Harvard Law 
School, Cambridge 38, Mass. 


REAL ESTATE SECTION COMMITTEE 


Franklin L. Pierce, of Grand 
Island, chairman of the Section 
on Real Estate, Probate and Trust 
Law, has appointed a special sub- 
committee of the Section to study 
matters relative to a revised uni- 


form certificate for abstracters and 
uniform form of abstracts of title. 

The sub-committee consists of 
Lowell C. Davis, of Sidney, Chair- 
man, Willis R. Hecht, of Lincoln, 
Clement B. Pedersen, of Omaha, 
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Carson Russell, of McCook, and 
William A. Sawtell, Jr., of Omaha. 
The sub-committee invites sug- 


“PLEADINGS” 


gestions from all members of the 
bar. Such suggestions should be 
sent to the chairman. 


By G. L. DeLacy 


Delivered at the Creighton University School of Law at an Institute on Trial 
Techniques—October 12, 1960 


I consider it a great honor to be 
asked to take part in the “Trial 
Technique” conducted at the 
Creighton Law School. I was as- 


signed the subject “Pleadings” and 
I was advised not to take over 40 
mniutes. 


Dean Doyle 
required that 
all the partici- 
pants in this 
Trial Tech- 
nique furnish 
an outline of a 
discussion. This 
I have done, 
and the first 
subject in the 
outline is en- 





G. L. DeLacy 
titled— 

1. “History of Pleadings and 
History of Development of Civil 
Codes of Procedure.” 

I assume you are only remotely 
interested in this subject and 
therefore, will be brief. I will de- 
vote myself to the discussion of 
the history of pleadings rather 
than a history of the development 
of codes of civil procedure. 

My reading discloses that or- 
iginally the pleadings were oral. 
This practice in early English Law 
was borrowed from the Roman 
Law. 


On the return day of the writ, 
the plaintiff’s counsel stated orally 
to the Court what his cause of 
complaint was. If the Court con- 
sidered it bad in substance, it said 
so and if the plaintiff by additional 
statements could not make it good 
to the Court, the plaintiff was 
amerced for his false claim ‘Pro 
Falso Clamore”’, and the defend- 
ant went without day. If the 
Court said that the statement of 
claim was good, it said to the de- 
fendant “Answer over”. The de- 
fendant’s counsel thereupon stated 
his defenses. If he denied the 
plaintiffs claim, he said “Ready 
to deny” and if the issue ‘was 
formed, it was written on the rec- 
ords by the clerks. 

The defendant might have ex- 
ceptions as they were called by 
the Roman Law to show why the 
plaintiff should not have a trial. 

If, after exhausting his pleas or 
exceptions, the defendant was not 
prepared to deny the plaintiff's 
claim by saying that it was un- 
true, judgment went against him. 
As has been said before, this plead- 
ing was all done orally and after 
it was over, the Clerk of the Court 
wrote up the record. 

Sometime between 


1500 and 


1560, the old system of oral plead- 





NEBRASKA STATE BAR JOURNAL 57 





ings before the Court was changed 
to the present system of written 
pleadings. 

After the Writ was served, the 
defendant now put in his written 
defense. If he desired to object 
to the declaration as not stating 
facts sufficient to constitute a cause 
of action, he filed what was then 
a new pleading, called a demur- 
rer. If he wished to deny the 
facts pleaded, he put in a written 
plea. If he pleaded new matter, 
the plaintiff replied with a repli- 
cation. This new method of plead- 
ing was adopted by the lawyers 
because they wished their plead- 
ings to be as they wished them, 
and not as the judges decided 
what they ought to be, and, like- 
wise the lawyers did not trust the 
clerks to write up the pleadings as 
settled by the oral discussion. 

In addition, it is stated that 
about this time, paper came into 
use and the cost of vellum was no 
longer to be incurred. 

It should be remembered that 
in the early days the pleadings 
were all in Latin. 

In England in 1731, by Statute, 
English was substituted for Latin, 
as the medium of averment. Af- 
ter the passage of the statute, the 
practitioners used literal transla- 
tions of the forms previously used. 

Hence, it is that we have such 
expressions as “force in arms” and 
“breaking the close”; hence it is 
that there appears such an un- 
English locution as that “with feet 
in walking (pedibus calcando) the 
defendant wasted the plaintiff's 
grass.” 


In allegation, too, legal fiction 
finds commodious lodgment. Wit- 
ness the common counts in as- 
sumpsit solemnly averring the 
making and breaking of promises 
inexistent save in juristic meta- 
phor; the losing and finding which 
every declaration in trover must 
charge, be the circumstances of 
conversion what they may, or its 
subject a paper of pins or a 
thousand tons of coal; and the 
lease, entry, and ouster which in 
ejectment give impulse to the mar- 
ionette figures of John Doe and 
Richard Roe. Fiction, indeed, is 
the constant substitute for what 
rationally should be alternative 
allegation, looking to the avoid- 
ance of accidents of proof; the 
plaintiff may state his claim in 
different ways, but for each variant 
statement is compelled to suppose 
a distinct happening, contrary to 
the fact. 

In the early English Courts, it is 
interesting to note that viva voce 
examination and _ cross-examina- 
tion of witnesses was allowed. 

This procedure, however, was 
not permitted in the Court of 
Chancery which was a _ separate 
court. In the Chancery Court, the 
testimony was taken in writing. 
The pleadings in the Chancery 
Court stopped at the replication 
and were of inordinate length. 
The tendency to repetition was 
exemplified by the nine parts of 
the bill constituting as commonly 
said, a tale thrice told. The 
Churchman, John Wesley, spoke 
of seeing “that foul monster, a 
Chancery Bill.” 
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In England, there was a decided 
tendency towards a fusion of the 
Court of Chancery with the Com- 
mon Law Courts. 

Up until the late period of its 
history, the Common Law System 
gave no place to the counterde- 
mand. In Equity on the other 
hand, the cross bill was a recog- 
nized institution from an early 
date, its use being restricted only 
by the rule that the case which 
it presented must be germane to 
that of the original bill. 

Likewise, according to the rule 
of the Common Law, joinder of 
causes of action was limited to the 
case where all fell within the 
same form of action with certain 
exceptions. In Chancery, however, 
the rule which restricted the join- 
der, was limited only by the elas- 
tic cast of multifariousness. 

So extreme was the intricacy, 
so meticulous the learning of this 
art of pleading, that its pursuit 
was generally in the hands of 
specialists, the so-called Special 
Pleaders under the Bar. 

In the heyday of the common- 
law system of pleading, one in 
every four cases was lost on ques- 
tions of pleading without any con- 
sideration of the merits. Equity 
pleading and practice has received 
an unenvied immortality in Dick- 
en’s Bleak House, which describes 
the interminable proceedings in 
the lawsuit of Jarndyce v. Jarn- 
dyce. 

The New Regime 

The common-law _ system of 
pleading has been ‘reformed’ in 
both England and the United 


States. In the year 1848, the State 
of New York took the lead and 
adopted a Code of Civil Procedure 
drafted by David Dudley Field. 
It introduced the system of plead- 
ing known ever since as ‘code’ 
pleading. It was supposed to be 
a system of ‘fact’ rather than ‘is- 
sue’ pleading. As the nineteenth 
century boasted that it was a scien- 
tific age, which believed only in 
hard facts, ‘fact’ pleading seemed 
natural if not inevitable. In the 
system of code pleading the forms 
of action at common law, together 
with the distinction between ‘law’ 
and ‘equity’ and separate courts of 
law and equity, were declared to 
be abolished. Henceforth there 
was to be but one form of action. 
The pleader was admonished to 
state simply ‘facts sufficient to 
constitute a cause of action.’ 

1960 Pleading in Nebraska 

As you know, pleading in Ne- 
braska courts and in the United 
States Courts has been reduced to 
the greatest simplicity. 

All you have to do is read the 
applicable Statutes and the Rules 
of Civil Procedure. 

Notwithstanding the simplicity 
of our pleading requirements, at- 
torneys may still get in trouble. 

About all I can do is to review 
a bit and discuss the subject gen- 
erally. 

When I came to the practice in 
1907, we had form books covering 
code pleading put out by Maxwell 
and a form book covering probate 
procedure put out by Dame. Near- 
ly every office had these books. 
They covered both District Court 
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and Justice Court procedure. As 
I practiced mostly in the Justice 
Courts, I had no trouble with 
pleadings as long as I followed 
Brother Maxwell’s form book. 
One Action (Civil) in Nebraska 
and United States Courts 
As you know, under our Ne- 
braska Code of Civil Procedure, 
we have but one action, i.e., “a civil 
action” and the Statute provides 
distinctly that there is no distinc- 
tion between actions of law and 
suits in equity and that the forms 
of all such actions heretofore ex- 
isting are abolished and the stat- 
ute provides that in their place 
there shall be hereafter but one 
form of action which shall be called 
a civil action. (25-101). 
By Section 25-103, “feigned is- 
sues” were abolished. 
The 1959 Federal Rules of Civil 
Procedure provide as follows: 
“Rule 2. There shall be one form 
of action to be known as ‘civil 
action’.” 
Pleadings in Nebraska Courts 
For purposes of further refer- 
ence I list the generally known 
pleadings used in instituting liti- 
gation: 
1. Justice of the Peace Court 
(a) Bill of Particulars 
(b) Complaint in Forceful En- 
try and Detention 
(c) Affidavit in Replevin 
2. County Court 
(a) Pleadings same as in Justice 
of the Peace Court within 
Justice of Peace Jurisdiction 
(b) Same as in District Court 
above Justice of Peace juris- 
diction 


3. District Court 

(a) Petition (25-804) 
Check List 

Before commencing a suit in any 
of the Courts, attorneys for the 
plaintiff should consider certain 
preliminary matters. Among these 
matters to be considered are the 
following: 

1. IS A DEMAND BEFORE 
SUIT OR THE SERVICE OF A 
NOTICE OF CLAIM-A PRERE- 
QUISITE TO THE RIGHT TO 
MAINTAIN THE ACTION? 

To illustrate, I call attention to 
the fact that some type of actions 
require a demand by the plaintiff 
and a refusal by the defendant be- 
fore suit may be maintained. One 
example is the necessity of de- 
manding a return of property 
which came rightfully into the 
defendant’s possession and the re- 
fusal to return said property by 
the defendant before a conversion 
suit can be spelled out. 

Study should be made as to 
whether a claim has to be pre- 
sented or made to the defendant 
before an action on a contract can 
be instituted—if so provided by 
the terms of the contract. If a suit 
is to be instituted against an in- 
surance company on an insurance 
policy, a check should be made as 
to whether a proof of loss was 
made. Investigation of the law 
and of the waybill should be made 
when a suit is considered against 
a public carrier for loss or dam- 
age to property in transit. 

If the suit is against govern- 
mental bodies, you should consider 
whether statutory requirements 
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provide for the giving of a prior 
notice or the making of a prior 
claim. 

Remember that in claims against 
cities for personal injuries on ac- 
count of defective streets, etc. no- 
tice must be filed with the City 
Clerk (14-801 and other similar 
statutes) and some cities in Ne- 
braska are not liable for defective 
sidewalks etc. unless the city re- 
ceived notice of the defect at least 
five days before the accident (14- 
802). 

If claim is on contract against 
City or County, remember the 
procedure for filing verified claims 
(example 14-804 as against Metro- 
politan cities and Sec. 23-135). 

In other words, the applicable 
law must be considered so that if 
a notice or demand or claim is 
necessary, it be made, pleaded and 
proved. 

Exhaustion of Prior Remedies 

Sometimes there is a require- 
ment that plaintiff exhaust prior 
remedies before instituting a suit. 
In suit brought by a member 
against a fraternal society or labor 
union, you should study the rules 
of the organization in re submis- 
sion of grievances and complaints 
and processing them. Also study 
necessity of demand upon officers 
of corporation before commencing 
a representative stockholder suit. 
Also study requirements in private 
contracts providing for mediation 
or arbitration and the validity 
thereof. 

These are just a few examples: 
Limitations on Amount Recover- 
able 


In some instances statutory limi- 
tations are imposed on the amount 
recoverable. (See limitation of 
innkeeper’s liability for baggage 
(41-123.04)). 

Study should also be made of the 
limitation of liability of carriers, 
for loss of baggage or for injury 
to passengers on platforms etc. 
(See Sections 74-714 and 74-702). 

Before accepting as binding any 
limitations on the amount recover- 
able contained in a contract, an 
examination of the law is advis- 
able to determine whether the par- 
ticular limitation is against public 
policy. 

Limitation of Time for Commence- 
ment of Action 8 

Study, of course, should be made 
of the appropriate Statutes of 
Limitations applicable. 

Study should be made of the 
validity of provisions in contracts 
fixing the time in which a suit 
may be brought on the contract. 
If the contract was signed outside 
of the State of Nebraska the vali- 
dity of such a provision under the 
law of the state where the contract 
was executed should be considered. 
If a suit is to be brought against 
a municipality or any government- 
al agency, the statute should be 
carefully examined for _ special 
provisions. 

Suits Against Governments, Their 
Divisions and Agencies 

Governments as sovereign bodies 
may not be sued without their 
consent. 

Governmental 
agencies are 


and 
instances 


divisions 
in many 


protected by statutory provisions 
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relating to actions against them. 
You will remember that in Ne- 
braska where you have a claim 
against a county based on contract, 
a claim must be filed in accord- 
ance with Section 23-135 and if 
you do not get a satisfactory rul- 
ing on the claim your remedy is 
appeal to the District Court. Simi- 
lar statutes are applicable to cities 
(14-804 and others). 

You should have in mind that 
counties are not liable to individ- 
uals for damages on account of 
negligence or tortious acts of their 
officers or servants unless they 
are made so by statute (139 Neb. 
700). You should also have in 
mind that a city is not liable for 
the negligence of its employees 
while performing governmental 
duties (156 Neb. 12). 

There is also provision that a 
certain notice should be given of 
the existence of a defect in side- 
walks, streets etc. before the oc- 
currence of the accident as a con- 
dition precedent to _ recovery, 
against cities. The giving of such 
a notice would have to be alleged. 

In any suit against governments 
their divisions and agencies the 
statute should be studied in re the 
limitations and also to determine 
what preliminary procedures 
should be had prior to commence- 
ment of suit. 

Choice of Forum 

Before starting an action, con- 
sideration should be given to the 
choice of the trial forum. 

You will remember the prayer 
has to be for a sum in excess of 
$10,000 before the case can be 


brought in a Federal Court. 

It has been the custom of some 
lawyers where they have the jur- 
isdictional conditions to institute 
a suit in the Federal Court pray- 
ing for over $10,000. However, if 
your claim is ridiculously exces- 
sive you may find yourself out of 
court. That is, you are apt to find 
yourself back in the state court if 
your case has been removed to the 
Federal Court or dismissed with- 
out prejudice if initially brought 
there. I recently commenced a 
trial in the Federal Court. We had 
just started the trial when the 
trial judge asked me out of the 
presence of the jury whether we 
had had settlement negotiations 
and he inquired as to the amount 
I had offered. When I told him 
that I had offered some figure in 
the neighborhood of $750 or $1000 
he then inquired of the plaintiff's 
counsel as to how much he had 
offered to take and when he stated 
he had offered to take a sum not 
much in excess of that amount, the 
Court leaned over the bench and 
remanded the case to the District 
Court because the value involved 
was obviously not over $10,000. 

Before the case of Erie Railroad 
v. Tompkins, the Federal Rules of 
Law were applied in case the case 
was brought in the Federal Court 
although such rules were different 
from those of the State Court. 
You know this has been changed 
and that since the Erie v. Tomp- 
kins case, the Federal Courts ap- 
ply the rule as to burden of proof, 
contributory negligence and etc. 
as applied in the state court. 
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The only particular advantage 
in the Federal Court is that ad- 
vantage afforded by the Rules of 
Civil Procedure which were pro- 
mulgated in 1938 to govern the 
trial of cases in the Federal Court. 

These rules, as you know, allow 
additional parties to be brought in 
and allow actions over against 
third parties. These rules provide 
for the greatest simplicity in their 
pleading requirements and allow 
the most modern discovery pro- 
cedures. 

In some jurisdictions the con- 
gestion of the dockets might de- 
cide which forum plaintiff’s attor- 
ney should choose, but in Nebras- 
ka there is no congestion of dockets 
either in the Federal or the state 
courts. 

In case you are representing a 
defendant in a suit for over $10,- 
000 in the state court and you de- 
sire to remove to the Federal 
Court, remember in the event the 
defendant is a foreign corporation, 
to allege that the corporation is 
a citizen of a state other than 
Nebraska and that its principal 
place of business is not in Nebras- 
ka. In a recent case a removing 
defendant omitted to allege that 
the principal place of business of 
his corporate client was not in the 
state where the corporation was 
sued and his case was remanded. 

If you practice in the cities 
where there is a municipal court 
with a jurisdiction up to $2,000.00, 
you will sometimes debate the ad- 
vantages of bringing the case in 
that Court. 

I am aware of a case which in- 


volved less than $2,000 which was 
brought in the municipal court. It 
is now pending in the Supreme 
Court of the State of Nebraska. 
In this case the deceased in her 
lifetime made a bequest to the 
building fund of a church to build 
a new church. The Trustees of 
the church determined not to build 
a new church, but to make certain 
improvements on the old one and 
the donors were notified of the 
decision and were advised that if 
they desired it their money would 
be returned. The donor in ques- 
tion died and her executor re- 
quested the return of the gift and 
this was refused. Suit was then 
brought in the municipal court to 
recover the amount of the gift. 
An Answer was filed by the 
church which harked back to the 
days of Jarndyce v. Jarndyce and 
to the days when there was a sep- 
arate chancery court and a sep- 
arate common law court. The ac- 
tion was brought as a simple claim 
for the return or recovery of the 
contribution. 

The defendant’s contention was 
that the municipal court did not 
have jurisdiction, the defendant 
asserting that the case sounded 
in equity and not in law. The 
petition alleged that the defendant 
church abandoned its building pro- 
ject and “resolved that * * * the 
contributors be reimbursed their 
contributions,” and that the funds 
remaining * * * be spent for * * * 
making certain repairs and im- 
provements * * * and also used for 
establishing and maintaining a 
parochial mission. Plaintiff ob- 
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tained judgment in the municipal 
court; it was appealed to the dis- 
trict court wherein a hearing upon 
defendant’s Motion to Dismiss was 
had before any answer was filed. 
The motion was sustained and the 
case dismissed. This was before 
any answer was filed and the 
trial ended. The defendant church 
in its argument asserted that the 
plaintiff's petition invites applica- 
tion of the cy pres doctrine (I as- 
sume that you know what this 
doctrine is). At any rate, the 
case is now pending in the Su- 
preme Court where that Court will 
have to determine whether or not 
the municipal court had jurisdic- 
tion. 

When I first started practice in 
Lincoln in 1907 there were two 
Justices of the Peace. We each 
had our favorite Justices and after 
a suit was brought there was gen- 
erally a change of venue proceed- 
ings instituted in an effort to make 
a “choice of forum.” I assume 
that that practice is no longer in 
existence. It should be remem- 
bered in making a choice between 
the state and federal courts that 
the jury in the federal court is 
required to reach a unanimous 
verdict, that is, there is no 5/6th 
verdict. In addition, Rule 49 pro- 
vides for special verdicts in in- 
terrogatories. That is, the court 
may require a jury to return spe- 
cial verdicts in the form of special 
written findings upon each issue 
of fact. The court may also ac- 
company the general verdict with 
interrogatories to be answered by 
the jury. Sections 1120 to 1122, 


Nebraska Statutes, likewise pro- 
vide for special verdicts. In the 
state court the judge gives writ- 
ten instructions and the parties 
are by statute given exceptions. 
In the Federal Court you have to 
arise immediately after the judge 
gives his instructions and orally 
note in the record exceptions to 
the various parts of the charge. 
This has to be done before the jury 
retires; it is quite a chore to cor- 
rectly take these exceptions. 

The procedures on appeal in 
both courts are practically the 
same. 

I have been speaking of the 
choice of forum available to the 
plaintiff before he files his Peti- 
tion. It is evident that the defend- 
ant has the same choice, that is, 
between the Federal and State 
Court if his case is one removable 
under the United States Statute. 

When I first started to practice 
it was considered a tremendous 
advantage if you were defending 
a railroad or a corporation in a 
personal injury suit to be able to 
remove the case to the United 
States District Court. In Nebraska 
at this time owing to the Nebraska 
very modern code of Civil Pro- 
cedure, including the provisions 
for discovery of evidence etc., 
there is not much advantage either 
way as between state and federal 
courts. 

Consideration should be given of 
the remedies provided for seizure 
of person or property for the pur- 
pose of securing satisfaction of the 
judgment ultimately to be entered 
in the action. By Rule 64 of the 
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Federal Rules of Civil Procedure 
all remedies provided by the law 
of the state in which the federal 
court is being held are available. 
Theory of the Action 

In actions for personal injury or 
property damage suits, same may 
be brought either on a theory of 
negligence or on a theory of nuis- 
ance. You should study the ques- 
tion of whether in nuisance ac- 
tions the plea of contributory neg- 
ligence may be unavailing. You 
should also consider whether the 
establishment of a nuisance avoids 
proof of active negligence. 

There arises sometimes a choice 
in a personal injury case between 
a cause of action in negligence and 
one in warranty. Such choices 
are available in personal injury 
actions based on a claim of food 
adulteration. If the suit is against 
a small dealer and if it is pending 
in the Federal Courts, there is 
available to defendant a device for 
bringing in a third party defend- 
ant, ie., the manufacturer. From 
the defendant’s standpoint this is, 
of course, a decided advantage. 
You can, of course, include in your 
petition two causes of action based 
on both theories. 

Plaintiffs will likewise consider 
in drawing a Petition in a person- 
al injury case whether he should 
generally allege negligence or al- 
lege specific acts of negligence, 
whether he should rely on the 
Doctrine of res ipsa loquitur. (See 
Weston v. Gold, 167 Neb. 692.) 

These, and other questions of 
theory, might be mentioned. They 
are, however, an example of the 


necessity of thinking ahead to the 
practical problems of proof and 
of selecting a cause of action that 
will not merely survive a motion 
to dismiss as a matter of law, but 
will also survive the test of wheth- 
er it can be supported by the facts. 
Theory of Damage 

After the theory of the action 
has been decided upon, the theory 
of damage must be considered. The 
law should, of course, be examined 
carefully to arrive at a theory un- 
der which damages can be recov- 
ered. 

Parties 

Having determined the theory 
of the action and the number of 
causes of action to be stated in the 
Petition, the pleader must consider 
who are the proper parties to be 
named as defendants. He must 
consider whether he has all the 
necessary parties. In Nebraska, if 
the plaintiff has been paid com- 
pensation under the Workmen’s 
Compensation Law of the State of 
Nebraska, he should know that 
the plaintiff's master should be a 
party and that he is a necessary 
party. Having decided who the 
necessary parties are, the pleader 
should then consider who the pos- 
sible parties are. 

If there are joint tort-feasors, 
it is obvious that the pleader could 
make a mistake by leaving out one 
of the joint tort-feasors. It thus 
enables the one sued to lay all the 
blame on the one not sued. 

In respect to parties, there is this 
advantage in the Federal Courts, 
that if you are representing the 
defendant, you can have additional 
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third persons made parties and 
you can cross-claim over against 
such third parties, that is, you 
could pray that if the plaintiff ob- 
tained a judgment against you, 
that you have a judgment over 
against the third party because he 
proximately caused the injury or 
damage. This procedure is not 
as yet available in Nebraska. 

You will remember by Statute 
(25-702), causes of action joined 
must affect all of the parties to 
the action and not require differ- 
ent places of trial. You will, like- 
wise, remember that Section 25-701 
provides the causes of action 
which may be joined and the req- 
uisites of joinders. 

Pleadings in Nebraska—Petition 

The Statute, commencing with 
25-804 and continuing through 25- 
805, cover what should be con- 
tained in the Petition. You will 
remember that Section 25-803 pro- 
vides the only pleadings allowed 
are— 

1. Petitions by the plaintiff; 

2. Answer or Demurrer by the 

defendant; 

3. Demurrer or Reply by the 

plaintiff, and 

4. Demurrer to the Reply by 

the defendant. 

Of course, the defendant may in- 
clude in his Answer, a counter- 
claim or a cross-bill. As is gen- 
eral in modern Civil Codes of 
Procedure, the Statute requires 
that the Petition contain a state- 
ment of facts constituting a cause 
of action in ordinary and concise 
language and without repetition 
and a demand of the relief which 


the party supposes himself en- 
titled to. If money is sought to 
be recovered, the amount should 
be stated and if interest is claimed, 
the time from which the interest 
is to be computed should also be 
stated. It should be verified. 

You should also remember that 
a material allegation in a pleading 
is defined in Section 25-843 as one 
essential to the claim or defense 
which could not be stricken from 
the pleading without leaving it 
insufficient. _ 

You will also have in mind that 
presumptions of law and matters 
of which the Court takes judicial 
notice are not required to be 
pleaded. (See State ex rel. Beck 
v. Associates Discount Corp.. 168 
Neb. 298.) 

I suggest that an examination 
of the law should be made prior 
to the drawing of a petition. This 
memorandum of authorities should 
be in the file. It will guide you 
in the drawing of the petition and 
in the handling of any subsequent 
motion or demurrer. 

You should have in mind in 
drawing the petition that if the 
case is one to be tried to a jury, 
the trial judge will ordinarily read 
part of your petition to the jury, 
that is, he will incorporate it in 
his Instruction No. 1. If you have 
well stated your facts in your 
claim, you will have an advantage. 

Care should be taken to not in- 
clude any allegation of facts that 
can be used on cross examination 
by your opponent. This is espe- 
cially disastrous where the petition 
has been sworn to. If you have 
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a loosely drawn petition, it may 
embarrass you when the case 
comes on for trial. You have the 
right to amend your petition, but 
you may overlook doing so. At 
the very beginning after you have 
looked up your law and after you 
have talked with your client, you 
are in the best position to draw 
a proper pleading that will stand 
up for trial purposes. 

I suggest that if you are draw- 
ing a petition to recover damages 
growing out of an automobile ac- 
cident that you study the article 
by William F. Spikes, retired 
Judge of the District Court, Elev- 
enth Judicial District of Nebraska. 
This article appears in the Ne- 
braska State Bar Journal of date 
July 19, 1960, being Volume No. 
9, No. 3. This article also touches 
upon the pleading of contributory 
negligence. However, in his sug- 
gested pleading, I would insert 
the allegation that the negligence 
of the plaintiff contributing to 
cause the accident was more than 
slight. 

If your suit is in the Federal 
Court you should remember that 
there is an appendix of forms in- 
cluded in the 1959 Federal Rules of 
Civil Procedure. These forms 
should be studied. 

These forms certainly indicate 
the simplicity of the pleading re- 
quirements in the Federal Court. 

You will remember that the Ne- 
braska Statutes are very liberal in 
allowing amendments at any stage 
of the proceedings. 

I am assuming that now your 
petition has been prepared; that 


you have a file, including an in- 
vestigation, and a memorandum 
of the applicable law. You will 
remember that under Sec. 25-832 
copies of written instruments sued 
on shall be attached to and filed 
with the pleading. I am assuming 
that your file is in such a condi- 
tion that your partner could handle 
it without too much effort if you 
should pass on. I am assuming 
that you have given the proper 
security for costs, if that is re- 
quired,—filed your petition and 
have filed the proper praecipes, 
if so your action is commenced. 
Defense—Pleadings of Defendant 
—Before Answer Day 

Objections to jurisdiction over 
the person of your defendant can, 
of course, be made by a special 
appearance. The Statute allows 
the defendant to file a Motion to 
Make More Definite and Certain 
and to file a Motion to Strike. In 
the Federal Court, where the 
pleadings are so brief, Motions to 
Make More Definite and Certain 
are allowed and they serve a pur- 
pose. 

Demurrer 

Sec. 25-806 (Neb.) sets forth the 
grounds for Demurrer. The sec- 
tion provides that the defendant 
may demur to the petition only 
when it appears on its face: 

1. That the Court had no jur- 
isdiction of the person of the de- 
fendant or the subject of the ac- 
tion. 

2. That the. plaintiff has not le- 
gal capacity to sue. 

3. That there is another action 
pending between the same parties 
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for the same cause. 

4. That there is a defect of par- 
ties plaintiff or defendant. 

5. That several causes of action 
are improperly joined, and 

6. That the petition does not 
state facts sufficient to constitute 
a cause of action. 

Sec. 25-807 provides that the 
demurrer shall specify distinctly 
the grounds of objection to the 
petition; otherwise it will be con- 
sidered a general demurrer, ob- 
jecting that the petition does not 
state a cause of action. 

Demurrer—Ore Tenus may be 
made, 169 Neb. 828. 

Defects set out in Sec. 25-806 
when not appearing upon the face 
of the petition may be asserted by 
answer (Sec. 25-808). If not 
raised by answer or demurrer, 
these defects shall be waived ex- 
cept the defendant does not waive 
objection based on the want of 
jurisdiction of the Court or based 
on the claim that the petition is 
insufficient to state a cause of ac- 
tion. 

Motion for Judgment on the Plead- 
ings 

A motion of this character at- 
tacks the pleadings for a deficiency 
of substance and presents a ques- 
tion of law. It admits the truth 
of all well pleaded facts in the 
pleadings of the opposing party 
and reasonable inferences there- 
from and necessarily admits, for 
the purpose of the motion, the un- 
truth of the allegations of the mov- 
ant insofar as they have been con- 
troverted. Workman v. Workman, 
167 Neb. 857, see page 874. 


It is obvious that it would not 
be advisable to file a demurrer 
which would result simply in the 
education of the plaintiff and 
would permit him to make a good 
petition by either filing an 
amended petition or amendments 
to the petition. If a point of law 
can be raised, which may result 
in the termination of the litiga- 
tion, of course it is advisable to 
file a demurrer. 

In the Federal Court you raise 
the sufficiency of the petition by 
a Motion to Dismiss. 

Answer 

The Statute, Sec. 25-811, provides 
that the Answer shall contain: 

1. A general or a specific denial 
of each material allegation of the 
petition, controverted by the de- 
fendant, and 

2. A statement of any new mat- 
ter constituting a defense, coun- 
terclaim or setoff in ordinary and 
concise language and without repe- 
tition. I am assuming the defend- 
ant’s attorney has prepared a mem- 
orandum of authorities covering 
the law involved; that he has an 
adequate investigation, and that 
he now sits down to draw an 
answer. 

He must be sure that he pleads 
as affirmative defenses whatever 
is not provable under a general 
denial. The failure to plead such 


defenses as the Statute of Limita- 
tions, the Statute of Frauds, in- 
fancy, fraud in the inducement, 
general release, accord and satis- 
faction and others will constitute 
a waiver of such defenses. 
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Pleas of Confession and Avoidance 

More than one defense may be 
interposed in the defendant’s An- 
swer, provided they are not incon- 
sistent with each other. 

A defense in the nature of a con- 
fession and avoidance must be 
pleaded. 

Generally an answer setting up 
the Statute of Limitations or laches 
is not a technical plea of confes- 
sion and avoidance; whether an 
answer of a supposed estoppel is 
so or not depends upon the nature 
of the matter alleged. Giacomini 
v. Giacomini, 163 Neb. 798. 

There is, of course, the general 
rule to be watched, which provides 
that where the defendant admits 
the material facts in plaintiff's 
petition and pleads a waiver and 
estoppel or matters in avoidance 
as a defense thereto, such material 
facts will be treated as true though 
the answer also contains a general 
denial. Johnson v. School Dis- 
trict, 168 Neb. 547. 

Contributory Negligence—Counter- 
claim 

In Nebraska it is, of course, 
necessary to plead the defense of 
contributory negligence, that is, 
that the plaintiff was guilty of 
negligence more than slight, which 
caused or contributed to cause his 
injuries etc. See Watson Bros. v. 
Jacobsen, 168 Neb. 862. If the de- 
fendant desires to enter a counter- 
claim, it will be incorporated in 
his answer and will be pleaded 
with the same care as is used in 
drawing the petition and answer. 

For form of an Answer pre- 
senting defenses and a counter- 


claim in an action in the Federal 
Court, see Form 20 appended to 
the Federal Rules of Civil Pro- 
cedure (1959). 

In the Federal Court, the affirm- 
ative defenses are set forth in 
Subdivision C of Rule 8. This 
rule provides that a party shall 
set forth affirmatively accord and 
satisfaction, arbitration and award, 
assumption of risk, contributory 
negligence, discharge in bank- 
ruptcy, duress, estoppel, failure of 
consideration, fraud, illegality, in- 
jury by fellow servant, laches, li- 
cense, payment, release, res adju- 
dicata, Statute of Frauds, Statute 
of Limitations, Waiver and any 
other matter constituting an avoid- 
ance or affirmative defense. 

Reply 

In Nebraska Courts the plaintiff 
shall file a Reply to new matter 
contained in the defendant’s An- 
swer denying generally or specifi- 
cally each allegation controverted. 
The plaintiff may, likewise, plead 
new matter not inconsistent with 
the petition constituting a defense 
to such new matter in the answer. 

In the Federal Court a reply is 
not allowed except to a counter- 
claim denominated as such. Like- 
wise, demurrers, pleas and excep- 
tions for insufficiency of a plead- 
ing shall not be used. This is Sub- 
section C of Federal Rule of Civil 
Procedure No. 7. 

Removal to the Federal Court 

If the case against your client 
is instituted in the State Court and 
is for over $10,000 and you desire 
to remove, you will consult Sec- 
tions 28-1441 to 1450, Volume 28 
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U. S. Code. In preparing the re- 
moval petition, also consult Chap. 
85 of Title 28 U. S. Code. Also 
consult Sec. 1332 Title 28 U. S. 
Code. This latter section covers 
the jurisdiction of the Federal 
Courts based on diversity of citi- 
zenship. In this section you will 
note the following: “For the pur- 
pose of this section and Sec. 1441 
of this Title, a corporation shall be 
deemed a citizen of any state by 
which it has been incorporated 
and of the state where it has its 
principal place of business.” 

In your petition for removal you 
will, therefore, allege that the 
principal place of business of the 
defendant corporation is not in 
Nebraska and that the defendant is 
a citizen of some state other than 
Nebraska, that is, if a corporation 
it was incorporated under some 
state other than Nebraska. The 
procedure for removal is set out 
in Section 1446 of Title 28 U. S. 
Code. This Title 28, for your in- 
formation, appears at the end of 
the pamphlet put out by the West 
Publishing Company containing 
the 1959 Federal Rules of Civil 
Procedure. I would advise the 
use of a form book in drawing a 
Petition for Removal, unless you 
happen to have your own forms. 
Pleadings in Federal Courts 

An epoch-making event in the 
history of jurisprudence was the 
adoption of the new Federal Rules 
of Civil Procedure in 1938. These 
rules brought about a new era in 
the administration of justice—an 
era characterized by a desire to 
reduce technicalities to a minimum 
and to decide all cases on their 


merit as expeditiously as possible. 
The foundation for these new rules 
was the passage of the Act of Con- 
gress of June 19th, 1934, which 
vested in the Supreme Court the 
power to regulate civil procedure 
in the United States District 
Courts. 

These rules brought about uni- 
formity in the practice in the Fed- 
eral Court. Today a lawyer who 
is familiar with the Federal Prac- 
tice can go into any Federal Court 
without having to learn procedure 
of a type different from that to 
which he is accustomed. 

In line with the modern trend 
the rules abolished procedural dif- 
ferences between law and equity. 
As in the State Court, a single civil 
action was established. There are 
two civil calendars, a civil jury 
and a civil nonjury calendar. The 
rules abolished technicalities in 
pleading and allowed averments in 
general terms. For example, neg- 
ligence may be pleaded generally 
without a specification of particu- 
lars and in this connection there is 
included in the Federal Rules of 
Civil Procedure an appendix of 
forms. These forms illustrate the 
simplicity in pleading. Form 9 
is a complaint for negligence. 
Paragraph 1 of the complaint is 
the allegation of jurisdiction. 
Paragraph 2 is as follows: 

“On June 1, 1936 in a public 

highway called Boylston Street 

in Boston, Massachusetts, de- 
fendant negligently drove a mo- 
tor vehicle against plaintiff who 
was then crossing said highway.” 

Paragraph 3 alleges the nature 

of the injuries. 
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There is then a prayer. There is 
no requirement that the complaint 
be verified. 

The only matters that must be 
related with particularity are 
fraud and mistake. 

The number of pleadings are 
sharply curtailed. Ordinarily a 
complaint and answer are the only 
pleadings required. If there is a 
counterclaim, a reply is needed. 

Motions to Make More Definite 
and Certain have been retained, 
but they are limited not only by 
the express provision of Rule 12(e), 
but also by judicial construction 
to cases in which a pleading is so 
vague or ambiguous that a re- 
sponsive pleading cannot be rea- 
sonably framed. Motions of this 
character are infrequently used in 
the Federal Court. 

Rule 12(f) provides for a Motion 
to Strike. 

Rule 12(b) provides that the fol- 
lowing defenses may be made by 
motion. 

1. Lack of jurisdiction over the 
subject matter. 

2. Lack of jurisdiction over the 
person. 

3. Improper venue. 

4. Insufficiency of process. 

5. Insufficiency of service of 
process. 

6. Failure to state a claim upon 
which relief can be granted. 

7. Failure to join an indispens- 
able party. 

A motion to dismiss is the proper 
pleading to file where the suffi- 
ciency of the petition to state a 
cause of action is questioned. If 
the motion to dismiss for failure to 
state a cause of action is based on 


matters outside the pleadings and 
these matters are presented to the 
Court and received by the Court, 
the motion shall be treated as one 
for summary judgment and dis- 
posed of as provided in Rule 56. 

Section (e) of Rule 12 likewise 
provides for a motion for judgment 
on the pleadings. 

Rule 13 provides for a counter- 
claim and crossclaim and Rule 14 
provides for third-party practice. 

The philosophy of the new rules 
is that as many controversies shall 
be disposed of at one time as is 
reasonably possible. These rules 
permit joinder of as many claims 
as the pleader may have against 
his adversary irrespective of their 
nature. The adversary may inter- 
pose as a counterclaim any claim 
of whatever nature he may have 
against the original pleader. An 
extreme illustration is the case in 
which the defendant in an action 
for goods sold and delivered was 
permitted to assert a counterclaim 
for libel. (29 Fed. Supp. 407). As 
you know, Federal Courts are 
given a free hand to consolidate 
actions for trial. 

Rule No. 14, as presently consti- 
tuted, is limited to the right of the 
original defendant to bring in a 
party who is secondarily liable to 
him for the plaintiff’s claim, or any 
part of it. For example, an in- 
demnitor may be brought in. The 
same is true in respect to a person 
who is liable to contribution as 
between, for instance, two co-mak- 
ers of a promissory note. 

If the law that governs the dis- 
position of the action permits con- 
tribution as between joint tort- 
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feasors, third party practice may 
be invoked to secure such relief. 
If the local law does not allow 
contribution, then, of course, third 
party practice is not applicable. 
One of the notable advances made 
by the new procedure, ie., the 
Federal Rules of Civil Procedure, 
is in the field of discovery. This 
subject is discussed in another 
paper at this Trial Technique. 

Of these Rules, it has been said 
by Judge Holtzoff, United States 
District Judge for the District of 
Columbia: 

“And so—after twenty years— 
a judge looks at the rules and finds 
them being competently and bril- 
liantly used, liberally construed, 
their clarity, succintness and sim- 
plicity vindicated. Their text 
adopted in whole or in part by 
many of the states and achieving 
their mission beyond the most 
bouyant expectations of the com- 
mittee who framed them.” 
Summary Judgment (Motion for) 

Sec. 25-1330, 1331 and 1332 R. S. 
Neb. 1943 Reissue 1956 sets forth 
the rights of both the plaintiff and 
the defendant to ask for summary 
judgment. Unless the legal prop- 
osition involved is set forth in the 
pleading, affidavits are used to 
support a Motion for Summary 
Judgment. 

Judge Carter in the case of 
Miller v. Aitken, 160 Neb. 97, sets 
forth the nature and purpose of 
this motion as follows: 

“A motion for a summary judg- 
ment is authorized by Section 25- 
1332, R. S. Supp., 1953. In order 
to obtain a summary judgment 
movant must show, first, that 


there is no genuine issue as to any 
material fact in the case, and sec- 
ond, that he is entitled to a judg- 
ment as a matter of law. The 
second provision is met if movant 
would be entitled to a directed 
verdict on the basis of the undis- 
puted facts if the case were being 
tried to a jury. In considering 
the motion the court should view 
the evidence in the light most fa- 
vorable to the party against whom 
it is directed. This means that a 
summary judgment will be granted 
where the allegations of the plead- 
ings have been pierced by the 
movant and the resistance to the 
motion fails to show that a genu- 
ine issue of fact exists. It should 
be granted when it is made abun- 
dantly clear that a formal trial 
could serve no useful purpose and 
could only result in a judgment 
as a matter of law. It is not the 
purpose of the rule, and it must 
not be so construed, to deprive a 
litigant of a formal trial where 
there is a genuine issue of fact to 
be determined. The motion for a 
summary judgment is not a sub- 
stitute for a motion to dismiss, a 
demurrer, or a judgment on the 
pleadings. (Johnson v. School Dis- 
trict, 168 Neb. 547.) It is only 
where a situation exists that the 
terms of the statute imply and en- 
title the movant to judgment as a 
matter of law that it may be used 
to avoid an unnecessary trial. The 
cases sustaining the foregoing 
statements have been collected in 
Healy v. Metropolitan Utilities 
Dist., 158 Neb. 151, 62 N. W. 2d 
543.” 

In this case the facts set forth in 
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the supporting affidavits and in 
the depositions introduced to sup- 
port the Motion for Summary 
Judgment conclusively established 
in an action for negligence that 
plaintiff was guilty of contributory 
negligence more than slight. 

This motion for summary judg- 
ment has been used to determine 
the question of liability alone, the 
damages being submitted in a sub- 
sequent trial to a jury. Rimmer v. 
Chadron Printing Company, 156 
Neb. 533. 

This procedure should be used 
where no genuine issue of fact 
exists. 

In Federal Court Rule 56 of the 
1959 Federal Rules of Civil Pro- 
cedure it provides for summary 
judgment to be obtained either by 
the claimant or by the defending 
party. Subsection (c) provides the 
nature of the motion and the pro- 
ceedings thereon. 

Subsection (d) of the Rule pro- 
vides that the Court may make an 
order specifying the facts that ap- 
pear without substantial contro- 
versy, including the extent to 
which the amount of damages or 
other relief is not in controversy 
and directing such further pro- 
cedure in the action as are just. 
Declaratory Judgments 

Sec. 25-21,149 R. S. Neb. 1943, 
Reissue 1956, gives the District 
Court authority to declare rights, 
status and other legal relations 
whether or not further relief is or 
could be claimed. The declara- 


tion may be either affirmative or 

negative in judgment and effect. 
As an example of the use of the 

Declaratory Judgment Statute, I 


call attention to the case of Got- 
tula v. Standard Reliance Insur- 
ance Company, 165 Neb. 1. The 
prayer of the petition was to have 
declared the liability of the de- 
fendant Standard Reliance Insur- 
ance Company, if any, under a 
policy of insurance issued to the 
plaintiff, Robert C. Gottula, that 
is, the plaintiff sought to have the 
Court declare that the insurance 
company under its contract was 
obligated to defend him in a per- 
sonal injury case. The Court held 
no contractual obligation to defend. 
See also, Hawkeye Casualty Co. v. 
Stoker, 154 Neb. 466. 
Declaratory Judgments—Federal 
Courts 

The right in the federal Court 
is given by Sec. 2201 Title 28 
U.S.C.A. The right to a trial by 
jury in a declaratory judgment 
suit is governed by Rules 38 and 
39 of the 1956 Federal Rules of 
Civil Procedure. 
Discovery 

As this subject in its entirety 
will be discussed in other papers 
following this paper, we will not 
discuss filings in the nature of in- 
terrogatories, motions to produce 
and requests for admission of facts. 

CONCLUSION 

The abolition of technical re- 
quirements in pleadings in both 
state and federal courts is indeed 
an outstanding advance in the 
practice of our profession. No 
longer can the litigant exclaim: 

“Ts not this a lamentable thing 

that of the skin of an innocent 

lamb should be made a parch- 

ment—that parchment scribbled 

o’er should undo a man.” 





Te ew 


NEBRASKA STATE BAR JOURNAL 73 


yorlama,. 
D Law Day USA ny 





Throughout our land we look to laws and courts as guardians of 
the life, individual freedom, and personal property of every citizen. But 
in many areas of the world today, the principle of individual liberty and 
equality under law is being challenged. 


In the United States we must recognize that the preservation of our 
system of equal justice under law is the solemn responsibility of all cit- 
izens. The vitality of a free society built on a framework of law and jus- 
tice depends upon broad public understanding and support. 


It is appropriate therefore that a special day be set aside for direct- 
ing thoughtful attention to the place of law in American life, for foster- 
ing respect for law as an essential element in an ordered society, and for 
demonstrating through this annual nation-wide observance the marked con- 
trast between freedom under law in America and the suppression of in- 
dividual rights under communism. 


This observance, known as LAW DAY, U.S.A., will take place on 
May 1, 1961. This observance will be an important and significant demon- 
stration to the world that Americans are united in their determination to 


preserve the way of life made possible through our institutions of law and 
justice. 


NOW, THEREFORE, I, Frank B. Morrison, Governor of the State 
of Nebraska, do hereby proclaim Monday, May 1, 1961 as LAW DAY 
U.S.A. throughout this state, and call upon all citizens to join in its ob- 
servance. 


IN WITNESS WHEREOF, I have hereunto set my hand and caused 
the Seal of the State of Nebraska to be affixed. 


Done at the City of Lincoln this 6th day of April in the year of 
our Lord nineteen hundred and sixty one. 


FRANK B. MORRISON 
Governor of the State of Nebraska 
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